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AT aCOURT of GENERAL SESSIONS 
of the Peace, holden in and for the) 

. sae ‘ T r = | * 
City and County of New-} ork, at the the facts contained in the return to such writ, 
City-Hall of the said City, on Monday, | and into the cause of such confinement and re- 
the 5th day of April, in the year of|| straint, and thereupon either discharge, or bail, 
our Lord one thousand eight hundred|| °" remand the party so brought, as the case 


‘ || shall require. 

and nineteen— || An act of New-Jersey, of 1812, provided, that be- 
fore any negro should be removed into any 
ather state, a judge should, after examining 
him or her, give a certificate that such removal 

|| Was with the tree will and consent of such ne- 

| 


on a habeas corpus, issued in pursuance of the 
recently amended habeas corpus act, (4th vol. 
L. N. Y. p. 298,) is authorized to examine into 





PRESENT 
The Honourable 
CADWALLADER D. COLDEN, 


Mayor. gro. On the 7th day of November, 1818, R. 
having purchased a black woman in the state 
of New-Jersey. and having duly obtained such 
certificate, reiaoved her out of that state. But 
on the Sth of November, 1818, the legislature 
of New-Jersey passed an act, providing that no 


REUBEN MUNSON, ? 
and 


Aldermen. 
GEORGE B. THORP, § 


P.C. Van Wycew, Dist. Attorney. negro should be removed out of the state, ex- 
Joun W. Wyman, Clerk. cept under certain circumstances, which did 


not apply to the removal by R.; and that if 
such negro should be removed, contrary to the 
act, he or she should be free. It was held, that 
by such removal such woman became free. 


Before the Mayor in open Court. 





In the month of March last, an appli- 
(HABEAS CORPUS—EXPORTATION OF BLACK || C@#00 4 made to the mayor, on behalt 
PEOPLE.) of Jane Wilson, a black woman, for a ha- 

—_— beas corpus to be directed to William 

IN THE MATTER OF JANE WILSON, | Raburgh, commanding him to bring be- 
= tial cama sen Mines Conn fore that magistrate the body of the said 

ae ene — Jane, illegally confined and detained by 


Ganpenter, Counsel for William Raburgh, the said Raburgh. 


The writ, having be lowed 
. aving been allowed, was 
who claimed Jane Wilson as his slave. ’ © A 
tas ae Dice oe served on Raburgh by showing him the 
iRIFFIN, Ketcuum, and B. Crarn, Coun- aie 
Wy seal and delivering a copy; and when 
sel for Wilson. , 


Raburgh appeared, by his counsel, be- 
The writ of habeas corpus, instead of the copy, fore the mayor, in open court, an objec- 
should be served on the party who is required tion was made to this mode of service, 
to make the return. and he decided, that the writ should be 


The magistrate who issues a habeas corpus to || coryed by delivering it to the party called 
bring before him a person detained as a slave, 


is bound to decide on the validity of the return || UPO for the return. 
to such writ, though such magistrate may be The writ having been duly served, on 


the president of a manumission society, the || the 11th day of April instant, Raburgh, 
members of which have interposed to prevent |) ith hic counsel, appeared in court, and 
such detention. 


The certificate of a magistrate, under a statute of || the latter proceeded to read the return, 
the United States, before whom a person has || which alleged, in substance, that Jane 


been brought, who has been arrested as a fu- || Wilson is the slave of Raburgh, and, as 
gilive from labour, from a state or territory, un- : . on h 

: al aright to remove her to the 
der the laws of which such person, as is alleged such, he had a rig 


by the claimant, owes service or labour to the || State of New-Jersey ; and that she being 

person claiming him or-her, is but prima facie || a person who owed service and labour to 

ecg po the ae sa — me a8 him, under the laws of New-Jersey, and 
‘ and service: and, notwithstan ing suc . *,° ’ 

certificate, the magistrate, before whom such being a fugitive from labour, he arrested 


person, so claimed, may be afterwards brought! her and brought her before his honour 
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Brockholst Livingston, one of the judges 
of the Circuit Court of the United States, 
and made proof to the satisfaction of the 
said judge, that under the laws of New- 
Jersey she owed labour and service to 
said Raburgh ; and that the judge there- 
upon gave a certificate thereof, which 
was a sufficient warrant for removing her 
into New-Jersey. 

After reading the return, Gardenier 
stated, that this proceeding was instituted 
by the manumission society, of which 
the mayor was president, and raised an 
objection, on that ground, to his deciding 
on the validity of the return. The coun- 
sel also stated that, in his view, motives 
of delicacy alone should restrain the ex- 
ercise of the mayor’s jurisdiction. 

Griffin said, that although the mem- 


bers of that society were the guardians | 
of the rights of humanity, yet they were | 


not the prosecutors in this case, nor par- 
ties to the record. 


The mayor, on deciding this point, said, 
that the only legal ground against the ju- | 


risdiction of a magistrate in deciding a 


case or question, might be referred to. 


relationship or interest. He was, it was 


true, the president of a society, the pro- | 
fessed object of which was the protection | 


of slaves. The members of that society 
have no other interest in the question, 
except that which arises in the mind of 
every honourable man. The objects for 
which the society was instituted apper- 
tained to the common cause of humanity; 
and the duties incumbent on its members 
were such as every member of the com- 
munity, whether belonging to the society 
or not, were morally bound to perform. 
This is a proceeding under the habeas 
corpus act,* and, according to its pro- 


* The act, entitled “ An act to amend an act 
entitled an act to prevent unjust imprisonment, 
by securing the benefit of the writ of habeas cor- 
pus,” passed April 21, 1818, reciting that “« doubts 
are entertained whether returns made to writs of 
habeas corpus, issued under the old act, are tra- 
versable, or examinable by facts, dehors, the re- 
turn” —and that ‘the act is defective in not con- 
firming adequate and summary powers on their 
officers, who are thereby authorized to allow the 
same in vacation time to enforce obedience there- 
to: to remove such doubts, and to secure the per- 
sonal liberty of the citizen from violation or op- 
pression,” the act in the second section provides 
“that upon oath made by such person so con- 
fined, or constrained, or by any other person 
in his or her behalf, of any actual confinement 
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visions, it is not optional with the magis. 
trate to proceed or not, as has been sug. 
gested. When an application is made to 
him, and the necessary testimony is pre. 
sented, he must grant the writ, and the 
statute further requires the magistrate 
before whom a person shall be brought 
on habeas corpus, within three days after 
its return, to proceed and examine into 
the facts contained in the return. 

His honour therefore considered, and 
decided, that there was no principle upon 
which he ought to decline acting in this 
matter. 

Gardenier then contended, that the 
certificate of judge Livingston was con- 
clusive on this subject, and ought to pre- 
clude all further inquiry. That magis- 
trate having cognizance and jurisdiction 
of this affair, has acted under a statute of 
the United States, which declares that his 


| certificate shall be a sufficient warrant. 


Griffin was stopped by the mayor, who 
said that he did so, because he would not 
have it doubted for a moment whether a 
proceeding under the act of the United 
States, relied on by the counsel for the 
claimant, before a single magistrate, was 
conclusive on the personal liberty of ev- 
ery citizen. It was not so: the propo- 
sition, on its face, was a monstrous ab- 
surdity. The object of this act was to 
prevent fugitives from labour from shel- 
tering themselves from service, by flying 
from the state in which they belonged, 
into one adjoining. In such case, the 
claimant may seize such fugitive and 
bring him or her before any magistrate 
of a county, city or town corporate, and 
make the requisite proof before the ma- 
gistrate, whose duty it shall be to give a 
certificate. The act applies as well to 
whites as blacks ; and the certificate may 


or restraint, and that such confinement or re- 
straint, is not by virtue of any commitment oF 
detainer, for any criminal or supposed criminal 
matter, and not by legal process or execution, an 
habeas corpus shall be granted, as by the former 
act; and the chancellor, judge, or other oilicer; 
before whom the party shall be brought on ha- 
beas corpus, allowed in vacation time, may 4” 
shall, within three days after return to such wil, 
proceed to examine into the facts contained in 
such return, and into the cause of such confine- 
ment and restraint, and thereupon either dis- 
charge, or bail, or remand the party so brought, 
as the case shall require, and as to justice shell 
appertain,” &c. (4th vol. Laws N. Y. p. 293.) 
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be obtained as well from a justice of the | 
ace in any town of the state, as from | 
the highest judictal magistrate. And is | 
then the personal liberty of any of our | 
most respectable citizens to be affected or 
concluded by a certificate obtained by an | 
er parte application toa single magistrate ! | 
His honour thought not, and that this | 
could not have been the intention of our | 
national legislature. The certificate, no | 
doubt, was prima facie evidence of the 
facts it contained, but not conclusive.* 

Griffin héreupon opened the case on 
behalf of Jane, stating, that the claimant | 
came from the Alabama territory, into 
the state of New-Jersey, and purchased 
ihe woman, and exported her from that 
state with an intent to carry her into that 
territory as a stave for life, after the pas- | 
sage of an act prohibiting such expor- 
tation. ‘The counsel proceeded to read 
the act of New-Jersey, passed on the 5th 
of November, 1818, the first section of 
which provides, in substance, that if any 
person, after the passing of the act, shall 
export, or attempt to export, out of the 
state any negro or other servant, except 
under certain restrictions mentioned in 
the act, (which did not extend to this 
case) the person so exporting such negro 
shall be guilty of a misdemeanor, and 
every person so attempted to be exported 
shall be free. 

t appeared, in substance, from the 
iestimony of Peter Young, and from the 
story of Raburgh, in relation to this af- 


‘ir, that Jane and three other blacks 





* “When any person, held to labour in any of 
ae United States, of in either of the territories on 
ie north-west, or south of the river Ohio, under 
ne laws thereot, shall escape into any other of 
¢ said states or territories, the per-on to whom 
ich labour or service inay be due, is hereby em- 
sowered to seize or arrest such fugitive from la- 
hour. and to take him or her before any judge of 
ie civenit or district courts of the United States, 
siding or being within the state, or before any 
‘ideistrate of a court, city or town corporate, 
“herein such seizure or arrest shall be made, and 
Hon proof to the satistacton of such judge or 
luagistrate, ac. that the person so seized or ar- 
ested, doth, under the law of the state or terri- 
“oy trom which he or she fled, owe service or 
“tour to the person claiming him or her, it shall 
¢ the duty of such judge or magistrate to give a 
‘ertificate thereof to such claimant, his agent or 
Norney, which shall be a sufficient warrant for re- 
uoving the said fugitive from lavour, to the state 





or territory from which he or she fled.” (Laws 


C 8. vol. 2, p. 165. Graydon's Digest, p. 68.) 
You. IV, 


were purchased by him on the 2d day of 
November, 1818, with an intention of 
carrying them into the Alabama territory. 
Owing to some casualty, he did not start 
until the 6th day of the same month, in 
the evening ; and it was not until the 
next day that he left the state. He met 
with several impediments, the particulars 
of which are not necessary to be detail- 
ed, and was once imprisoned, while car- 
rying these blacks through the state of 
Pennsylvania ; and was obliged to take 
them trom Philadelphia back again to 
New-Jersey, where, after several other 
obstructions, he succeeded at length in 
lodging them in New-Brunswick jail, 
where they were kept three or four 
; days, from whence he transported them 
, to this city in the sloop Lydia. He ap- 
| plied in this city to Andrew Will, the 
_captain of a small sloop, to carry some 
| buggage or goods to Sandy-Hook ; and 
when asked what goods, replied it made 
no difference if Will could keep a secret. 
| By some means, however, the watchmen 
| received information, and, before this 
baggage could be removed from the Ly- 
dia, it was lodged in the watchhouse. 

The counsel for the chiimant hereupon 
produced and read the bill of sale of 
Jane of the 2d of November, 1818, from 
Thomas M. Logan to Raburgh, and a 
certificate of Dickinson Miller, Esquire, 
one of the judges of Middlesex county, 
in New-Jersey, stating, that on that day 
Jane Wilson appeared before him and 
acknowledged, that of her own free will 
and accord, she did consent to be sold 
and to go to the Alabama territory with 
Raburgh. ‘That Miller was one of the 
judges authorized to give such certifi- 
cate, appeared from the several certifi- 
cates of Samuel F. Swan, Esquire, clerk 
of the county of Middlesex, of James 
Lynn, Esquire, secretary of state, and 
Isaac H. Williamson, governor. 

The counsel also read an exemplified 
copy of an act of New-Jersey, passed on 
the Ist of February, 1812, forbidding, 
under a penalty expressed in the act, 
the removal of any negro from that state 
into another without his free will and 
consent ; and without taking such negro 
before a judge or other magistrate, and 
obtaining a certificate, that upon due ex- 








amination by such magistrate, it appeared 
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that such negro consented to be sold, to| 
go into another state, of his or her own| 
free will and accord. 

Griffin rested the cause on the simple | 
fact, that Raburgh transported the wo-| 
man from the state of New-Jersey after 
the passing of the act of November 5th, | 
1818. By that transportation, according | 
to the provisions of that statute, she be- 
came free, and is now entitled to her 
freedom. 

Gardenier contended, that Raburgh, 
having purchased this woman on the 2d 
of November, and afterwards, and before 
the passing of the act of 1818, having 
complied with the requisitions of the 
act of 1812, acquired a vested right, | 
of which he could not be deprived by 
any subsequent act of the legislature. 
And the act of 1818, so far as respected | 
the right of Raburgh, was in contraven- | 
tion of that part of the constitution of the 
United States, prohibiting the state le- 
gislatures from passing any law impairing | 
private contracts. 

Griffin in reply was stopped by the. 
mayor, who delivered his opinion to the | 
following effect : 

The return to the habeas corpus | 
claims a right in Mr. Raburgh to detain 
Jane Wilson, the black woman. First, as 
having a right to herservices. Secondly, 
as being his slave. And thirdly, on the 
ground that he has obtained a certificate 
from a judge of the supreme court of the 
United States, that the woman owes ser- 
vice or labour to Mr. Raburgh under the 
laws of New-Jersey, and that this certifi- 
cate is a sufficient warrant for him to re- 
move her to the state of Alabama. 

The effect of this certificate has been 
argued as a preliminary question, and I 
have decided against its conclusiveness. 
The more I reflect on that decision, the 
more | am induced to believe it is right. 
I am persuaded that the congress of the 
United States could not, even if they had 
so intended, either consistently with the 
constitution of the United States, or with 
any principles of civil liberty, leave to a 
single magistrate, who may be the very 
lowest in the United States, without jur , 
and, indeed, without trial, to decide final- 
ly whether I may be dragged from my 
family and home, upon the claim of one 














who may pretend a right to my services. 
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It may be said, however, that I am no 
as a single magistrate, undertaking to de 
cide the same matter in the same summa. 
ry way. This is not so: I can make no 


final decision as to the claim of property 


I decide merely that the claimant shal! 
not retain the custody of this human 
chattel. [If 1 be wrong. he may yet re. 
gain possession of his property, or dama- 
ges for its detention, by such an appeal to 
the laws, as is to be made in every clear 
case, to establish a right. 

Again, it is to be remembered, that | 
am not now acting under a law, which 
commits, to any and every magistrate, the 
power of deciding a question which may 
affect the liberty of every citizen ; but, on 
this occasion, 1 am acting as the repre. 
sentative of those high judicial officers, to 
whom has been intrusted, exclusively, 
the power to enforce the provisions o! 
the habeas corpus acts. ‘These acts con- 
template a summary judicial hearing by « 
single one of these superior magistrates ; 


|| and a decision by him as to the immediate 


right of detention. ‘This is a high autho- 
rity, and, therefore, has been confined te 
afew of the highest law officers in the 
state. It cannot be presumed, [ think 
that it was the intention of the national 
legislature to confer a commensurate 
power on any justice of the peace, to | 
found in any corner of the state. It th 
certificate be not conclusive, we are then 
to inquire whether the evidence now oi. 
fered supports the claim made by 
Raburgh in the return, to the services 
or labour of this woman as his slave, nv 
other claim to her services having been 
pretended. 

It is proved, and admitted by Mr. Ka- 
burgh, that he purchased the woman 1" 
New-Jersey, on the 2d of November la:'. 
That on the 8th of that month, he carrie! 
her out of that state into the state 0! 
Pennsylvania, and finally brought ler 
here, with an intent to carry her, as bi 
slave, to the Alabama. 

It is conceded, that whether the wom 
is, or is not, the slave of Mr. Raburgh 
must be determined by the lex (oct, ©! 
the laws of New-Jersey. 

By a law of New-Jersey, passed - 
February, 1812, a duly authenticate’ 
copy of which has been read, it appea® 
that by virtue of that law, Mr. Raburg! 








he 


On 
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would have had authority to transport this 
woman as his slave from that state, it ap- 
pearing that after he had purchased her, 
he had fully complied with certain for- 
malities which were requisite to make 
the transportation legal. 

But on the 5th of November, 1818, a 
law was passed by the legislature of New- 
Jersey, prohibiting the transportation of 
any slave from that state, unless under 
certain circumstances, which it is admit- 
ted did not exist in this case, and declar- 
ing that every person who should be 
transported contrary to the provisions of 
that act, should be absolutely free. 

It will be observed, that the woman in 
question was transported from the state 
of New-Jersey several days subsequently 
io the enactment of this law. And if the 
maxim, ‘‘leges posteriores, priores abro- 
gant,’ is to be applied to this cuse, it 
would seem, that in virtue of this last- 
mentioned law, she was entitled to her 
ireedom. 

But it has been contended that this law 
ought not to be regarded, because the 
legislature of New-Jersey could not make 
such a law, or if they have, that it is void, 
because it violates private vested rights ; 
that under the former law, Mr. Raburgh 
had acquired the right to transport his 
slave, and the legislature of New-Jersey 
was not competent to devest him of that 
night. 

{ know of yo such limitation of legisla- 
tive power. The state legislatures are 
supreme, except as to restraints which 
are imposed upon them by the constitu- 
tion of the United States, or by their own 
respective constitutions. A court or 
magistrate of this state, has no more right 
to say that a law of New-Jersey is void, 
because it is unjust or impolitic, or vio- 
lates private rights, than they would have 
to be disobedient to a law of our own 
state upon the same grounds. [In monar- 
chies, it is said the King can do no wrong. 
Under every form of government, a judge 
must presume that the supreme legisla- 
ture can do no wrong: whether their 
acts be constitutional or not, where there 
48 a constitution to test them by, is another 
and a very different question. 


this argument were to prevail, it would 
follow that every law, which prohibited 
or restrained the transportation of slaves, | 


But it 


would be void, because no such law could 
ever have been passed without affecting 
a previous private right. 

It is urged, however, that the act of 
New-Jersey, of 1818, is a violation of that 
part of the constitution of the United 
States, which provides that no state shall 
pass ‘‘ any law impairing the obligation of 
contracts.”” And we are now to consider 
whether this last-mentioned act of New- 
Jersey be such a law. 

A law that impairs a contract must, a8 
it seems to me, operate on the contract, 
and I think the Jersey law cannot be said 
todo so. The only contract here is the 
contract of sale between the original mas- 
ter of the slave, and the vendee, Mr. Ra- 
burgh. It never has been pretended, I 
believe, that the right to a slave could de- 
pend on a contract, either express or im- 
plied, which could be supposed to exist 
between the slave and the master. It is 
no part of the contract between the ven- 


\dor and Mr. Raburgh, that he should 


have a right to transport the slave, and if 
such had been its terms, it would, quoad 
hoc, have been, ab initio, nugatory and 
void. How then can the Jersey law be 
said to impair the contract between Mr. 
Raburgh and the person from whom he 
purchased the slave? The bill of sale 
still has its full effect, that is, to transfer 
to Mr. Raburgh all the right of the origi- 
nal owner : subject, however, as it was in 
bis hands, to all regulations, or restric- 
tions, which the legislature might see fit 
to apply to that species of property. The 
right to transport was net acquired under 
the contract, but under the law. A re- 
peal, or alteration of the law, therefore, 
‘cannot impair or affect the contract. 
| I cannot think that there is any founda- 
‘tion for the suggestion that when Mr, Ra- 
|burgh purchased this woman, under the 
\law of Jersey, of 1812, there was a con- 
tract between him and the state of New- 
|Jersey, that he should have a right to 
‘export the slave according to the provi- 
sions of that law, and that the legislature 
cannot take away, or in any manner modi- 
fy, that right without impairing the con- 
tract. J cannot find any feature of a con- 
tract between the state of Jersey and Mr. 
Raburgh. A state may unquestionably 











| agreement with individuals, and the stipu- 


make a particular bargain, or specific 
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Nations of such a bargain, or agreement, |! 


will form a contract which in justice tt 
ought not, and constitutionally it cannot, 
impair ; but | cannot admit that general 
Jaws, founded on no agreement or bar- 
gain, and enacted only with a view to 
general policy or expediency, are, in any 
respect, to be considered as contracts, 
which the state legislatures may not alter 
or modify, as in their judgment the public 
good may require. If such an interpre- 
tation was to be given to that provision 
of the constitution of the United States, 


which prohibits the states from passing |! 


Jaws impairing contracts, as the counsel 
for Mr. Raburgh contended tur, it would 
take from the states the greatest part of 
their power of legislation: a very great 
portion of their existing laws might be 
considered as contracts, and, theretore, 
not subject to any alteration or moditica- 
tion. Such a coustruction of the consti- 
tution of the United States, | do not be- 
lieve would be received with submission 
by the states. We should want some 
‘further amendments to the constitution, if 
‘we meant to preserve to the states the 
Jeast remnant of sovereignty. 

1 am fully persuaded, that in deciding 
this question, { ought to be governed by 
the law of New-Jersey, passed the Sth of 
November, 1818. According to that law, 
this woman, having been transported 
from that state since its enactment, contra- 
ry to its provisions, is entitled to her free- 
dom. I, therefore, direct her to be set 
at liberty. Ifshe be afraid of interrup- 
tion, an officer shall attend her to any 
place in the city where she may think she 
will be secure. , 


(FRAUD—FORGERY—SsCIENTER. ) | 
WILLIAM A. COFFEY’S CASES. 


Van Wyck, Counsel for the prosecutions. 
Price, Witson, and Scorr, Counsel for 
the prisoner. 


On the trial of a case for obtaining gooods by false 
pretences, the proof should correspond with the 
indictment. 

In a case of forgery, it is not necessary that the 
Witness who is produced to prove the hand- 
Writing of unother should have seen him write. 
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It is sufficient if he swear he has corresponded 

by writing, with the party, and believes it to ‘™ 

his bandwriting—or, if the witness be an Other; 

| of a bank, and swear that he had often seen pic 
bank book, and was in the habit of receiving 
his cheeks, and paying them in the ordinay, 
course of business, this ts equivalent to the ej 
dence of handwriting by means ot foreign en. 
respondence. 

On the traverse of an indictment for uttering a 
forged check, knowing it lo be forced, the public 
prosecutor, for the purpose ot show ng the scien. 
ter, will be allowed to prove that the prisoner 
had passed a check, not laid in the indictment, 
purporting to be drawn by a person who had to 
uecount at the bank on which such check was 
draws 





On the 15th of January tast, the pri- 
soner, an attorney, aged about twenty- 
‘four years, was tried on an indictment 
for obtaining, on the Ist of December 
‘last, $15 41 cents, the money of one 
| Looker, by falsely pretending to him that 
'a certain check for $25 41 cents, on the 
| Mechanics’ bank, purporting to have been 
'drawn by one Samuel 8. Sherman, on the 
17th of October, 1818, was good, being 
drawn by a man in Connecticut, of good 
credit ; and that the check would be paid 
at the bank. 

It appeared, from the testimony ot 
Israel B. Parshall, that, previous to the 
time Jaid in the indictment, the prisoner 
engaged a pair of boots of the witness, a 
clerk of Looker, for $8 ; and, after they 
were finished and delivered, the prisoner 
said that he would give a check on the 
i bank. At that time he did not show any 
| check, but promised to call as he went to 
icourt. The witness not receiving hit 
| pay, called several times and sent for it, 
| but to no purpose, At length, about the 
| Ist of December, the prisoner came to 
‘the store and told the witness if he could 
change a check for $23 41 cents, he, the 
prisoner, would pay for the boots. ‘The 
witness changed the check and carried tt 
to the bank, but no person by the name 
of the drawer had an account there, and 
payment was refused. ; 

On the production of this testimony, 
the mayor said that the proof did not sup- 
port the indictment. 

The prisoner was acquitted. 

On the 13th of March last, he was tried 
on an indictment for forging and uttering, 
knowing it to be forged, a check on the 
Bank of America, dated on the 19th of 
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February, 1819, for $18 60 cents, paya- | 
ble to Number 39, or bearer, purporting | 
to have been drawn by one Jokn Smath, 
with an intention of defrauding Matilda 
Rosencrantz. 
indictment charged the prisoner with, 
having forged and passed nother check | 
drawn on the Manhattan Company ; but 
whatever occnrred on the trial relative 
to this count, Is omitted as unimportant. 
it appeared in evidence, that imme- 
diately preceding the 18th of February 
last, the prisoner boarded with Mrs. Ro- 
sencrantz a week, and his board amounted | 
to $8. On that day he gave her the 
heck laid in the indictment, requesting 
ler not to present it until the next day, 
a3 it Was not to be paid before that time. 
she gave him $10, as the change for the 
check. The next day at ten o'clock, 
ond before the check was carried to the 
hank, he left the house without giving 
her any other notice than that he was 
going to a Mr. Peckwell’s; although, | 
when the prisoner first came, he was to 
have staid a month, or until he got board 
elsewhere ; and, at the time the check 
was passed, he said he should wish to 
stay until the Saturday following, when 
his rooms would be ready to keep house.* 
It appeared from the cross-examina- 
tion of Mrs. Rosencrantz, that in about 
three days after she had received the 
check, a friend of the prisoner came 
with him and gave her sufficient property 
to secure the amount of the check ; and | 
it also appeared, from the testimony of | 
Thomas Hodgkinson, a relation of Mrs. 
Kosencrantz, introduced in a subsequent | 
stage of the prosecution, that in about a 
week after the check was passed, which 
he carried to the bank, where payment 
was refused, he saw the prisoner in the 
street, who offered him a letter directed 
her, dated on the 27th of February, 
1019, stating, in substance, that he had 
been grossly imposed on; that he re- 
cretted having exiended that imposition 
0 her—that he had enemies who, by 
their machinations, were striving to ruin 
Lim, and that he requested silence on her 





_” We understand, and indeed it appeared, that 
tie prisoner had then lately married a wife. What 
business had he with a fanny without adequate 
means for its support? What right to be at board 





* $8.a week, without the means of payment ? 
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| part on the score of charity, and that she 
would rely on his honour, &c. 

| William Shipley, the book-keeper in 

| the Bank of America, affirmed, that at the 


The second count in the } time the check was presented, no person 


by the name of John Smith, had an ac- 
count at the bank. There had been two 
persons by that name who had accounts 
there; the first of whom closed his ac- 
i count onthe 15th of October, 1817; and 
‘the other on the 15th of August last ; but 
the signature on this check was not the 
signature of either of those inuividuals. 

George Newbold, cashier of the same 
bank, on being sworn, exhibited a check 
drawn by John Smith, the person who last 
had dealings with the bank, as above sta- 
ted. The witness testified, that he never 
saw that man write ; but knew his hand- 
writing by the circumstance of having his 
bank-book, and having seen bis checks 
which were received and paid in the or- 
dinary course of business. 

Van Wyck, hereupon, exhibited the 
check laid in the indictment, and inquired 
of the witness whether the signature was 
that of the John Smith who last dealt with 
the bank. 

Wilson objected to the evidence, on the 
ground that it was not competent for the 
public prosecutor to prove or disprove 
the signature to the check by mere com 
parison of handwriting. 

The mayor, in his decision of this ques- 
tion, said that the ancient rule, in relation 
to the proof of handwriting, required that 
the witness should testily that he had 
seen the person, whose handwriting he 
was Called to prove, write, and believed 
that to be his handwriting; but, in mo- 
dern times, this rule had been relaxed : 
so that now, if the witness can swear that 
he has held correspondence by writing 
with the person whose signature is to be 
proved, and that he, the witness, belicves 
it to be the handwriting of his correspond- 
ent, this has been held sufficient. 

His honour thought that the testimony 
offered in this case, would be tantamount 
to that derived from foreign correspond- 
ence, and therefore admissible. 

Van Wyck then offered to prove that 
the check, purporting to have been drawn 
by Samuel B. Sherman, above mentioned, 
had been passed to Israel B. Parshall, 
and afterwards carried to the Mechanics’ 
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Bank, where payment was refused, on the 
ground that no such person as Samuel B. 
Sherman had accounts there. 

Wilson and Scott objected to this evi- 
dence, on the ground that the check, con- 
cerning which testimony was offered, was 
not laid in this indictment ; and the of- 
fence, if any, of passing that check, was 
entirely independent of the present 
charge. 

Van Wyck, contra, was stopped by the 
court, the mayor deciding that the evi- 
dence was proper for the purpose of 
showing the scienter. When a person is 
indicted for counterfeiting, it is the con- 
stant practice to permit the public prose- 
cutor, for the purpose of showing the 
scienter, to prove that the prisoner passed 
other counterfeit bills not laid in the in- 
dictment. His honour said, that in prin- 
ciple, he was unable to distinguish that 
from this case. On the testimony offered, 
it was true, the prisoner could not be 
convicted ; he is to answer only to the 
charge alleged against him ; and this evi- 
dence is introduced as a circumstance 
only, showing that most difficult matter, the 
state of a man’s mind: in this view only, 
is it admissible. 

Thomas Stoutenburgh, the book- 
keeper of the Mechanics’ Bank, on being 
sworn, testified, that no such man as 
Samuel B. Sherman kept an account with 
the bank in October last ; and Israel B. 
Parshall, on being sworn, testified to the 
same facts as on the former trial. 

It was farther proved, by John M‘Manus, 
that after the prisoner was put into Bride- 
well, he put into his mouth, and chewed, a 
check, on the Manhattan Company, for 
$19; and it was proved by Garret Sic- 
kels, keeper of the Bridewell, that he 
took from the prisoner’s pocket-book, a 
check for $89 40 cents, on the New-York 
Bank. Both of these checks appeared to 
be spurious. 

The prosecution having rested, the 
prisoner introduced a woman, named 
Sarah Dulet, as a witness, who testified 
that the prisoner is her son, and that she 
had supported him since he was a child, 
A man, by the name of Smith, passed to 
Dulet two checks for about $40, one of 
whichis the check laid in the indictment ; 
and the day before he went to Baltimore, 





Dulet, as he informed the Withess, passe 
them to the prisoner, and received the 
money. 

On her cross-examination, this woman 
further stated, that she had been married 
to Dulet about four months ago ; and that 
the checks were both written at the same 
time, and about two or three days before 
Dulet went away. 

On a critical examination by the mayor, 
she further stated, that those checks were 
drawn at her uncle’s house, in James. 
street, between four and five in the after. 
noon—she was sitting at the table, which 
stood in the middle of the floor: Dulet got 
pen and ink—the witness does not know 
for what the checks were given, but heard 
Dulet tell Smith, while they were at the 
table, that he had better give a check, and 
he, Dulet, could get the money. 

Q. Did you hear any thing said about 
two checks while you were at the table ? 

A. 1 heard Dulet sav to Smith, “ Now 
you have given me one check, now give me 
another.” 

Q. Did you hear any reason given why 
two checks, instead of one, were given? 

A. I did not. 

Q. Where were the blanks for the 
checks obtained ? 

A. Smith had them in his pocket. 

The examination of the prisoner at the 
police, which was read in evidence, wis 
taken on the 25th of February, 181°, 
and, among other things, stated, that he 
received the cleck of Dulet in Fulton- 
street, where he met him by accident: 
that Dulet owed him $9 25 cents, and 
that he, the prisoner, paid Dulet the 
balance. The examinant did not know 
the John Smith who drew the check, but 
took it to be John Smith of Wall-street, 
merchant. 

In the progress of the trial, Jobn 7. 
Smith, living in Wall-street, on being 
sworn, testified, that the signature to the 
check was not his. 

After Scott and Van Wyck had summed 
up the case, the mayor, in his charge t 
the jury, stated, that he should draw their 
attention to the counts only in this m- 
dictment, charging the prisoner with hav- 
ing forged and altered the check on the 
Bank of America. To convict the pr 
soner, it is necessary that the jury ehou! 
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ve satisied that the check was a forgery, 
and that he passed it knowing it to be 
forged. P 

An impression had ‘gone abroad, that 
to constitute the offence of forgery, it 
was necessary that the name of a person 
in existence should be forged. This is 
erroneous : for if the instrument be false- 
ly made, whether the name of a person 
not in existence be fabricated or not, this 
is all that the statute requires. And if 
the jury should believe that this check 
was really written by a man by the name 
of John Smith, the prisoner cannot be 
convicted: they must be satisfied, from 
the testimony on behalf of the prosecu- 
tion, that the signature to this check was 
either the forgery of the name of a John 
Smith, or that it is a Yabrication of the 
signature of a person not in existence. 

It appeared, from the testimony of the 
officers of the bank, that two persons by 
the name of John Smith, had kept ac- 
counts there ; and that the first closed his 
account in October, 1817, and the other 
on the 13th of August, 1818. These 
witnesses had also stated, that the signa- 
ture to this check was not that of either of 
those persons who dealt with the bank ; 
and the jury were to judge, from the op- 
portunities which these gentlemen had in 
the transaction of business at the bank, 
how far reliance can be placed upon their 
judgment in this particular. 

The prisoner in his examination sug- 
cested, that it was the name of a merchant 
in Wall-street: it appears, however, that 
this is not the man. In the view of the 
court, the public prosecutor, after the 
introduction of the testimony thus far on 
this branch of the subject, had proceeded 
far enough—at least, to cast the burden of 
proof on the prisoner. This is reasona- 
ble ; for, independent of the suspicious 
circumstances under which the check 
was passed, it is extraordinary that he 


should receive a check drawn by a per- | 


son whom he did not know. 

To prove that the check was really 
written by a John Smith, the counsel for 
the prisoner had called on his unfortunate 
mother. If her testimony is to be be- 
lieved, there is an end of this prosecu- 
tion ; for, from her statement, it appears 
that this check is not a forgery. 

His honour here went into an inquiry 
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with a view of aiding the jury in deter- 
mining what degree of credit ought to be 
attached to the testimony of this witness. 
The prominent facts adverted to by him 
in her testimony, as detracting from her 
credibility were, 

1. That she should be the only witness 
to prove that such a person as John Smith 
had dealings with her husband. 

2. She sat at the table and heard no 
agreement made about giving two checks ; 
but after one was drawn she heard Dulet 
say to Smith, ‘“* Now you have given one 
check, now give another.”’ 

3. Itis singular that two checks should 
have been drawn of different dates, for 
different and odd sums, for the purpose, 
if any, of being made good by a deposit at 
the bank. 

Should the jury, from the facts and 
circumstances, believe this check to have 
been forged, the next inquiry will be, 
did the prisoner, at the time he passed it, 
know it to be a forgery. And here the 
jury are to judge from all the circum- 
stances in the case. 

Those on which the counsel for the 
prosecution placed the greatest reliance 
were, 1. The prisoner, when he passed 
the check to Mrs. Rosencrantz, told her 
not to present it until the next day, when, 
and before bank hours, he left the house. 
without giving notice, though he was to 
have staid until Saturday. 

2. The letter admitted of different 
constructions, and had been relied on by 
the counsel on both sides. 

3. He passed other checks purporting 
to have been signed by one having no ac- 
count at the bank. This charge is not 
alleged in the indictment, and is relied on 
by the public prosecutor, with no other 
view than to show the state of the prison- 
er’s mind at the time he passed the check 
laid in the indictment. The court had 
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decided that this evidence, for that pur- 
pose, was admissible : his honour did not 
know it to be right; but, on a further 
reflection, believed it to be so. The 


jury, being the judges of the law as well 
as of the fact, would determine for them- 
selves. 

4. The prisoner destroyed a check 
while in Bridewell. 

After the charge of the court the pri- 
isoner was found guilty ; and on the last 
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day of term, being put to the bar to re- 
ceive sentence, his counvel moved that 
sentence be suspended. 

The mayor said that the question 
which he had decided, relative to the 
admissibility of the testimony concerning 
the check purporting to have been signed 
‘by Sherman, and passed to Parshall, was 
new. His honour was not fully satisfied 
that the decision was correct ; and as the 
term of the supreme court would soon be 
held in this city, and measures might be 
taken to obtain the opinion of that tribu- 
nal; this court, for that purpose, would 
suspend the sentence. 


(ASSAULT AND BATTERY—FALSE IMPRI- 


SONMENT. ) 


JAMES W. LENT, JUN. and JAMES 
WILLIAMSON’S CASES. 


Van Wyck, Counsel for the Prosecution 
against Lent, and 

GrirFin, Counsel for the Prosecution 
against Williamson. 

Maxwe tr, Counsel for Lent, and 

YN. B. Granamn, Counsel for Williamson. 


“QO, but man! proud man! 
‘Drest in a little brief authority, 
Most ignorant of what he’s most assured 
Flis glassy essence) like an angry ape, 
Plays such fantastic tricks before high heaven, 
As makes the angels weep.” 
Shak. Meas. for Meas. 


When a counsellor at law, being admitted by a 
turnkey into one of the rooms of @ prison to 
consult with a prisoner, at the time of adimis- 


| } ih i sion, told the turnkey that he, the counsellor, 

1 ae should not be detained more than six minutes, 
if . . . - 
aAA notwithstanding which, such turnkey, having 
on 


Hi locked the door, either through wiltulness or 

Me forgetfulness, neglected to come to and unlock 
the door of such room until a half hour had 
elapsed, this was held a false imprisonment. 

Every citizen is bound to submit to the arrest of a 





| 
*\ | watchman ; Lut in stepping beyond the bounds 
ie . . ad *- . 
Be of his duty, or unwarrantably exercising his 
f | power, he acts at his peril 
mh ae 


: The defendant, first above named, one 
p f of the turnkeys of bridewell, during the 
term of November last, was indicted for 
an assault on, and a false imprisonment of, 


John A. Graham, one of the counsellors 


} 
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of this court, on the Sth day of Octo} 
then past. 

It appeared, that about half an hour 
after 4 o’clock, in the afternoon of that 
day, having occasion to see and consi} 
with one Jordan, a prisoner confined i, 
bridewell, Dr. Graham went there, ay 
found Lent apparently dozing ; who, oy 
being informed by him that he wanted to 
see that prisoner, took the key and acrom- 
panied Dr. Graham to the front door 
leading to the prisoner's room, and there 
halted, and without opening the door de- 
manded of him $5. Upon this the doctor 
inquired of Lent his meaning, and de. 
manded entrance, which was then granted 
but with reluctance. He hesitated jp 
opening the door to the prisoner’s room; 
and when this wat done, Dr. Graham told 
him, that he should be detained with the 
prisoner not to exceed six minutes. He 
finished his business, and Lent not ap- 
pearing to unlock the door, in about fif- 
teen minutes from the time Dr. Graham 
first entered, he began to make a noise 
with a chain, and call aloud to those he 
saw passing by, and beg their assistance, 
but no one came to his relief. At length 
he saw a person passing the prison, call- 
ed aloud to him, and requested him to 
go to the keeper and give information 
Dr. Graham having been detained about 
half an hour, Lent came and opened the 
door, when the former told him, that he 
had treated him like a scoundrel, and 
threatened to complain to the grand jury 
Whereupon Lent shook his fist in the 
face of Dr. Graham, abused him with 
very insulting language, and pursued 
him over to his office, with threats and 
curses. Afterwards Lent made another 
assault on Dr. Graham in the street. In 
the course of his testimony Dr. Graham 
further testified, that he verily believed 
that the conduct of Lent towards him 
originated from his refusing to give him 
$5. It had been customary for counsel, 
who frequently went into bridewell, to 
see prisoners, to give the turnkeys, from 
time to time, presents for their trouble , 
and the Dr. had but a short time betore 
this, given Lent a small sum. 

Considerable testimony was produced 
on the part of the defendant, for the 
purpose of showing that the detention 0 
Dr. Graham resulted from forgetfulness 


ey, 
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and was not the effect of design ; and it 
was also shown, by the testimony of the 
Kev. John Stanford, that he was once de- 
tained in bridewell, by mistake, while 
visiting a prisoner. 

After the arguments of the counsel, 
the mayor charged the jury, that, as re- 
spected the public administration of jus- 
tice, this case was important. Formerly 


a prisoner was not allowed the benefit of 


counsel ; but now, according to the prin- 
triples of our constitution, a diflerent 
rule prevailed. The party accused is 
entitled to the assistance of counsel, who, 
in case of the inability of the party, shall 
be assigned by the court. But this pri- 
vilege would be nugatory—it would be a 
mere mockery, if counsel should be de- 
med access, when employed by the pri- 
soner or assigned by the court. 

In this case Dr. Graham had a right 
io visit this prison ; and the turnkey, in 
obstructing his entrance, and detaining 
him, in the manner stated in his testimo- 
ny, committed an outrage upon public 
justice. ‘The demand also of the $5, if 
made, was scandalous in the extreme, 
and is not extenuated by any usage or 
custom whatsoever ; and if the refusal 
of Dr. Graham to pay that sum to the 
defendant, influenced his subsequent con- 
duct, his offence is greatly aggravated. 

It had been contended, that the deten- 
tion of Dr. Graham was not intentional, 
but arose from the forgetfulness of Lent. 
Admitting this to be the case, it does not 
excuse, much less justify, the defendant. 
He was informed by Dr. Graham of the 
length of time he should be detained in 
the prison; and it was therefore the duty 
of Lent to bave attended at or near the 
time, and to have unlocked the door. This 
was a part of his duty ; and if the excuse 
which has been urged in his favour, is 
to prevail, he may, through forgetfulness, 
imprison a citizen a whole night. 

The defendant was convicted, and fined 
$25 and the costs. 


Williamson, during this term, was tried 
én an indictment for an assault and bat- 
tery committed on Samuel W. Coats, on 
the 3d day of March last. 

lt appeared from his testimony, that 

Vor. LV. 








in the afternoon of that day his mother- 
in-law, his wife and two sisters went on 
a visit to a house in Hudson-street ; and, 
in the evening, the witness and his father- 
in-law Robert Waite, and his son Robert 
Waite, Jun. went from the residence of 
the old gentleman in Maiden-lane to at- 
tend the ladies home. Supposing that 
they would be at the house of the wit- 
ness in Broadway, a few doors above 
Anthony-street, the gentlemen repaired 
thither, and, at about ten in the evening, 
met the ladies near that house. The 
party stood on the side-walk, peaceably 
conversing together, when the defendant, 
a watchman on his post, intruded himself 
into their cizcle. Mr. Waite, the elder, 
observed to him, that this was an improper 
interference. The defendant then retreated 
afew steps, and again returned to his for- 
mer situation among the party. Where- 
upon Coats said, that such conduct was 
impertinent, when the defendant imme- 
diately seized him violently by his shoul- 
der, and said, ‘* Damn you, I'll show yor 
what a watchman is ;’’ and threatened to 
drag him to the watchhouse. He made 
use of much insulting language to the 
witness, and of indecent language, con- 
cerning the ladies, to the mob which his 
clamour had collected before the door of 
Mr. Coats. He requested the defendant 
to disperse the mob, but to this he paid 
no attention. 

Mr. Waite and his lady shortly after- 
wards went home, and Coats went into 
his house, where he staid about fifteen 
minutes, and then came out again, on the 
steps, at the front of his house, where he 
was immediately seized by the defendant 
and dragged violently to the watchhouse, 
being abused and insulted by him the 
whole way. After they arrived at the 
watchhouse, the captain of the watch re- 
commended a settlement to the parties 
concerned ; considering it to be watch- 
house law, that the watchman arresting a 
citizen, was the sole judge as to his de- 
merits, and had a right to detain him al} 
night. However, Mr. Coats, after some 
difficulty, was liberated, and returned to 
his house. 

There was no defence—the defendant 
was immediately convicted, and, on the 
last day of the term, was fined $50 and 
the costs. 
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tence of the court, remarked, that there 
was no assignable motive which he could | 
perceive, for the outrageous conduct of | 
which the defendant had been guilty ; | 
and it could be attributed to no other | 
eause, than that intoxication which the | 
possession of a little power will produce | 
in the minds of some individuals. | 


to a watchman ; but if he unduly and un- 
warrantably exercises that power with 
which he is intrusted, to the injury and 
oppression of the citizen, he must be re- 
sponsible for the consequences. 


The court was disposed to inflict such a | 
punishment as the defendant would feel ; | 
and no other consideration had intluenced | 
them not to impose a heavier tine, except 

his inability to pay the amount. | 


Van Wyck, Couns: l for the prosecution. 
Price, Counsel for the prisvie r. 


The falsity of the oath assigned as perjury must 














After conviction and before sentence, the keeper 


The mayor, in pronouncing the sen- 





It is the duty of the citizen to submit 





This was a case of that description. 


(PERJURY--OATH AGAINST OATH--PARDON. ) 


JOHN MERRITT’S CASE, | 


be verified by more than the oath of a single 
witness ; but it is not necessary that leo wit- | 
nesses should be produced, on the part of the 
prosecution, to prove the fal-ity of such oath. 
All that is necessary on this point is, that where | 
the oath of the party accused is balanced by the | 
oath on the part of the proseeniion, the public 
prosecutor should throw sufficient in the scale 
of testimony, on his side, to cause a preponder- 
ance. 


of a prison has no right to discharge a criminal 
convict upon the production of a pardon; the | 
court only is to judge of its vwidity. 


The prisoner was indicted for wilful | 


and corrupt perjury: ‘The indictment al- | 
leged, that on the SOth day of July, 1818, | 
before John B. Scott, Esquire, one of the | 
justices of the justices’ court, commonly | 
called the Marine Court, held at. the | 
City-Hall, on the trial of a certain cause, |, 
wherein Merrit H. Smith was the plain- | 
tiff, and James D. Merritt was the de- | 
fendant, the prisoner was called as a| 
Witness on the part of the defendant, | 
and then and there falsely and corruptly | 
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swore, ‘that the plaintiff had agreed 1; 
take the note in full satisfaction for the 
rent of his store.” 

It appeared in evidence, principally 
from the testimony of Merrit H. Smit) 
that being the owner of a certain tene. 
ment, he leased it to John Merritt, the 
prisoner, James D. Merritt, his brother 
and one John Fowler, for the year 18 Q. 
at the rent of $150. The three, joint. 
ly and severally, had covenanted with 
Smith, by a sealed instrament, to pay 
him the rent quarterly. The rent was 
paid for the three quarters ; but at the 
expiration of the year the last quarters 
rent remained unpaid. The prisone: 
had underlet the tenement to others, and 
about this time became embarrassed.— 
Smith called on him and bis brother fre- 
quently for payment, but the prisoner 
refused to pay, until he received the 


‘whole of the rent due from his tenants 


Smith again called on the prisoner, who 
told him that he would put him in a way 
of getting his money ; and thereupon of 
fered him his note at sixty days, which 
he alleged, Smith could get discounted 
at Jacob Barker’s bank. Smith refused 
to accept a note ; and on or about the 
7th of May last, in the morning, again 
called on the prisoner, who, in presence 
of James Simmons, a young lad, and a 
clerk of the prisoner, whom he called 
as a witness on the occasion, offered to 
Smith a promissory note for $37.50, 
payable to him at sixty days ; which note 
had then been previously written and 
executed by the prisoner, who, at the 
same time, presented a receipt for the 
quarter’s rent, to be executed by Smith, 
on his reception of the note. Again he 
absolutely refused to accept the note: 
but the prisoner alleged that it would be 
promptly paid, and earnestly requested 
Smith to take the note to the bank, where 
he would receive the amount. Solicitous 
for receiving his money, and not know- 
ing but that the prisoner had funds there. 
as he asserted or intimated, Smith took 
the note to the bank to ascertain whethe! 
he could, in fact, get the money thereon: 
but he found that the prisoner had ne 
funds in the bank, aud that unless he, 
Smith, endorsed the note, he could no! 
get the money. In a few moments the 
prisoner came to the bank, where Smith 
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effered him the note ; but the prisoner 
then alleged, in an insulting manner, that 
as Smith had taken the note he must 
keep it. Believing that the prisoner in- 
tended to palm on him the note, Smith 
threw it towards the prisoner on the coun- 
ter, and left the bank. Here the note laid 
for about two months ; and Smith, when 
the note was nearly due, saw the prison- 
er in Chatham-street, who told him that 
if he would get the note and leave it 
with his lawyer, that he would pay the 
amount. Whereupon Smith took the 
note and left it in the office of Horace 
Holden, Esquire, expecting that the pri- 
eoner would pay the money. Holden 
wrote a line to the prisoner and his bro- 
ther, giving them notice that the demand 
for the rent was left in his hands by 
Smith for collection. They neglected to 
pay the money: a suit was commenced 
before Charles Holt, Esquire, assistant 
justice of the tenth ward court, against 
the prisoner, his brother and Fowler, on 
the original sealed agreement, when the 
prisoner interposed a plea, that he had 
paid the rent in the note, which Smith 
had agreed to take in satisfaction of the 
demand. This note, with other papers, 
had been brought by Smith and left aith 
the justice, but not as constituting any 
part of the claim upon which the suit was 
predicated. It was judged adviseable by 
Holden, to have this suit discontinued, 
and to commence a similar action in the 
marine court. As soon as the suit was 
discontinued, and Smith and Holden had 
lefi the justice’s court, the prisoner con- 
‘essed a judgment on the note which had 
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| Smith testified, that the oath taken by 
| the prisoner in the marine court was ut- 
| terly false ; for that he, Smith, had ne- 
ver agreed to take that note in payment 
| for the reut ; and on this point, Simmons, 
| the lad before mentioned, on being sworn 
testified, that so far from taking the note 
in payment for the rent, Smith, at the 
time the prisoner solicited him to take 
ithe note, absolutely refused so to do: 
and in other particulars, this young man, 
'much to his credit, coincided with Smith 
| in his testimony. 

The prisoner rested his defence prin- 
cipally on the ground, that Smith did 
| agree to take the note in payment of the 
rent. To prove this, James D. Merritt, 
| the brother, was introduced as a witness. 
| who, on being sworn, stated, that after 
| the note had been left at the bank, Smith, 
|from his window, called on the witness 
| who was passing, and requested him to 
tell his brother, that the note was nearly 
due, and that he must pay the amount. 
The witness further stated, that after 
the suits had been tried in the marine 
court, Smith overtook him in the Bowery, 
and threatened him, that if his brother 
did not come and pay the money, that he, 
| Smith, would apply to the grand jury : 
| that Smith admitted, that he had taken the 
| note down to Jacob Barker’s bank, and as 
| he would not advance the money without 
an endorsement, Smith then refused to 
keep the note which he had taken. It 
was the understanding of this witness, 











but not directly from the declaration of 


| Smith, that he had agreed to take the 
note in extinguishment of the demand 


been left with the justice, whe, without || for the rent. 


the request or knowledge of Smith, re- | 


eived such confession. 

An action was commenced in the ma- 
vine court against the prisoner, his bro- 
ther and Fowler; but, by reason of some 
informality in the proceedings, Smith, 
the plaintiff, was nonsuited, A third ac- 
tion was then commenced by him against 
James D. Merritt, on the sealed agree- 
ment, which was joint and several. The 
same defence was interposed, as in the 
other suits; and the prisoner, being call- 
ed as a witness by the defendant, swore 
to the matters assigned as perjury in the 
indictment, above set forth, and a judg- 
ment was rendered for the defendant. 


On being again called, Smith positively 
denied, that he had ever requested James 
 D. Merritt to tell the prisoner to pay the 
| note ; nor cid the witness at any time, 
! either directly or indirectly, inform James 
|| D. Merritt that he, Smith, had agreed to 
| take the note in payment for the rent. 
After the remarks of the respective 
counsel, the mayor charged the jury. 
He said, that perjury was a false oath, 
wilfully and corruptly taken, before a 
court or magistrate having competent 
authority to administer such oath, in a 
matter material to the issue. To con- 
vict, it was necessary that the jury should 
find that the prisoner had sworn, in sub- 
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atance, the same eath as charged in the 
indictment. 

There was another rule applicable to 
this particular species of offences. It ts 
said that there should be two witnesses, 
at least, produced by the prosecution, to 
prove the falsity of the oath assigned as 
perjury. This is a general, but not a 
universal rule: for a man may be con- 
victed of this crime on the oath of an in- 
dividual, on this point, if sufficiently cor- 
roborated. The rational meaning of the 
rule is, that the oath of a single witness 
merely, against that of the party accused, 
shall not produce a conviction ; but, 
where the public prosecutor, from cir- 
cumstances or otherwise, can incline the 
balance of testimony in his favour, sufli- 
cient to produce a conviction in the mind 
that the oath assigned as perjury, in the 
indictment, is false, this is all that the 
law requires. 

The charge-in this indictment is, that 
the prisoner, in the cause tried in the 
marine court, swore that Smith agreed 
to take the note in payment for the rent 
of his store. That such oath was taken 
is proved by the positive testimony of 
Smith and Holden ; and should the jury 
believe this testimony, the next object of 
their inquiry will be, whether that oath 
was false. Smith had called several 
times on the prisoner and his brother for 
the rent, which he was not able to ob- 
tain. At one interview the prisoner told 
him, that he would put him in a way of 
getting his money, and offered him a note 
to get discounted at Jacob Barker’s bank, 
which offer Smith refused. He called again, 
bie when the prisoner had a note ready writ- 

' 7 ten, and pressed Smith again to accept 
i a it, which he again refused. At this time 
i F it is not pretended that any agreement 














ee. was made by Smith to take the note. 
at The prisoner had another interview with 
| ee Smith, who still rejected the proposition; 
1 Sie and the prisoner requested him to call 
again in the morning. And here there 
te is an important feature in this transac- 
hie tion. The prisoner procured the young 
lad, James Simmons, his clerk, to attend 
oe ih i this interview as a witness, who, contra- 

a ry to the expectation of all, when ex- 
amined as a witness, testified that Smith 
refused to take the note ; and in other 
particulars this lad corroborates the tes- 
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timony of Smith. From the testimony 
thus far, we are led to conclude, tha 
previous to the time when Smith carrjeg 
this note to the bank, there was no 3. 
greement between him and the prisoner 
to take this note for the rent. And jj 
will be recollected, that, while at the 
bank, the prisoner did not insist that 
Smith should keep the note in conse. 
quence of any prior agreement. Should 
the jury believe that until this interview 





at the bank, there was no agreement on 
the part of Smith to take this note in ex- 
'tinguishment of the demand for the rent, 
ithe next object of their inquiry will be, 
whether such agreement subsequently 
took place. On this subject Smith is ex- 
plicit. He swears expressly that he ne- 
ver made that agreement with the pri 
soner. It will rest with the jury to say, 
| whether all the facts and circumstances 
|in the case sufficiently corroborate his 
eo on this point. 
|_ The jury had heard the testimony of 
,James D. Merritt, the brother of the 
prisoner, and it was their province, ex- 
clusively, to judge of its truth and credi- 
bility ; but his honour was bound to say, 
that to his mind, that testimony was not 
'satisfactory. ‘The witness was not posi- 
| tive on the material point relative to the 
jagreement. It was his understanding 
that Smith agreed to take the note in 
| payment ; but this understanding was not 
i derived directly from him. 
| His honour, after recapitulating the 
| prominent facts in this case, which fur- 
ther occurred until the oath assigned as 
perjury was taken, charged the jury, that 
if they believed the testimony of Smith, 
on the point of the falsity of the oath, 
charged in the indictment, sufficiently 
corroborated by the positive testimony, 
|and the circumstances in the case, to 
produce a rational conviction, that such 
oath was false, then, according to law, 
they might convict the prisoner. 
There could be no question but that 
| the oath taken in the marine court was 
material to the issue. ‘The event mani- 


| 
! 





fested this, for it destroyed the plaintifi’s 
right of action. 

Whether the oath was wilful and cor- 
rupt, is an inquiry solely for the jury 
It is obvious, that we cannot read the 
hearts of men, or judge of their inter 
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nons, in any other manner than by re- || 


<yrling to circumstances ; and from these 

alone, on this difficult subject, we are 

,ecessarily obliged to form a conclusion. 
The jury found the prisoner guilty. 


On the last day of the term, the court, | 


having called on the officers to put the 
prisoner to the bar to receive sentence, 
was informed by one of them, that Mr. 
Sickles, the keeper of Bridewell, having 
i few days then since, received a pardon 
‘rom the governor, for the prisoner, had 
discharged him. 

Whereupon the court sent for the 
keeper, who produced such pardon.— 
lhe mayor told him that the proceeding 
on his part was irregular. The court, 
and not the keeper of a prison, were to 
judge of the validity of a pardon ; and 
hetore sentence, if required by the court, 
he was bound to plead the pardon before 
he was entitled to its benefit. 

The court, thereupon, ordered a bench 
warrant to be issued to bring in the pri- 
soner. 


(FRAUD—FALSE PRETENCE.) 
WILLIAM DAVIS’ CASE. 


Van Wyck, Counsel for the prosecution. 
Price, Counsel for the defendant. 


To sustain an indictment for obtaining money or 
goods by false pretences, it is incumbent on the 
public prosecutor to show thatthe false pretence, 
laid in the indictment, was the sole inducement 
to the parting with the money or goods. 


The defendant was indicted for obtain- 
ing $2000, the money of John Hitchcock 
and Uriah R. Scrivner, on the 4th of Ja- 
nuary last, by falsely pretending to them, 
that a certain bill of exchange for $3000, 
directed to Binney & Ludlow, of Boston, 
payable at sight, drawn in his favour, to 
the order of Messrs. Aikin & Wilson, and 
endorsed by them, had been sent on to 
that town and accepted, and that he ex- 
pected, on the 8th of January, to receive 
ihe money. 
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| It appeared, from the testimony of 
| John Hitchcock, that previous to the time 
laid in the indictment the defendant had 
purchased of the firm of which the wit- 
ness was a partner, twenty pipes of bran- 
dy, on credit, until the 9th of February 
last. The defendant, at the time of the 
purchase, promised to procure the en- 
dorsement of one Hollister, but failed so 
to do; and, on the 4th of January, he ap- 
pied to the witness and his partner te 
borrow $2000, alleging that he had sent 
on the bill of exchange, above mentioned, 
tc Boston, and it had been accepted, but 
that he was disappointed in not receiving 
the money ; for that, contrary to his ex- 
pectation, Binney & Ludlow had claimed 
grace until the Friday following, when 
he expected the money, and then he 
would repay the $2000. The witness 
‘old him, that the firm had not the mo- 
ney, and could not obtain it but by bor- 
rowing ; but the defendant was very soli- 
citous for the loan, and offered, if the 
firm would advance to him the amount, to 
give them a check for $1500, endorsed 
by Foster & Co., in anticipation of the 
paynent for the brandy. 

The defendant having furnished such 
check, the witness lent and advanced 
him the $2000 ; which he would not have 
done merely from the representation rela- 
tive to the bill of exchange. But this re- 
presentation, in conjunction with the check 
for $1500, endorsed as aforesaid, consti- 
tuted the inducement to the loan. 

After the production of this testimony, 
for the purpose of saving time, the mayor 
inquired of the public prosecutor, whe- 
ther, in cases of this description, the in- 
ducement to part with the money or 
goods should not be the false pretence 
solely charged in the indictment; and 
whether any other thing, in conjunction 
with the false pretence so charged, could 
legally form the inducement. 

His honour having called on the coun- 
sel for some authority on this point, and 
none being produced, after the introduc- 
tion of some further testimony on behalf 
of the prosecution, unnecessary to be de- 
tailed, the mayor charged the jury in fa- 
vour of the defendant, on the principle 
above laid down, and he was immediately 
acquitted, 
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(COUNTERFEITING——EVIDENCE OF POSSES- 
SION—IDENTITY.) 


ELIZABETIT CONNER’S CASE. 





Van Wyck, Counsel for the prosecution. | 
| 


Garpenier, Counsel for the prisoner. 


To sustain an indictment for having in posses- | 


sion counterfeit bank bills with an intention to | 
utter them, it is necessary for the public prose- 
cutor either to produce the bills laid tn the is- 
dictment, on the trial, or to identify them wih 
sufficient certainty. 


The prisoner was indicted for forging, 
and having in possession, with an inter- 
tion of uttering, a counterfeit bank bill cn 





the Franklin Bank of $3, particularly set 
forth in the indictment. 

Van Wyck, in opening the case, appri- | 
zed the court that he should not be able | 
to produce the bill laid in the indictment ; 
but he hoped to produce suflicient testi- 
mony to support the prosecution. 

It appeared, by the testimony of Ame- 
lia Jewess, that she lived very near the 
house of the prisoner, and that very ear- 
ly in the morning, a boy of the witness 
brought in a box containing about one 
hundred dollars, in three dollar bills on 
the Franklin Bank, and other money, (all 
which she afterwards ascertained to be 
counterfeit,) and said that he had founda 
prize. ‘The box was found near the sta- 
ble on the premises occupied by the pri- 
soner’s husband ; and, soon after it was 
so found, the witness saw the prisoner 
scarching for the box exactly in the place 
it was found. The witness carried 
the box with its contents to the presi- 
dent of the bank, and he directed her to 
mark the box, and carry it to the prisoner, 
to see whether she would claim it as her 
own. This was done; and the prisoner 
did so claim and receive the box. The 
witness did not know that the bill set 
forth in the indictment was ever in the 
possession of the prisoner, and no other 
evidence was produced. 

The mayor, on the production of this 
testimony, decided, and so charged the 
jury, that it was insufficient to support 
the prosecution. He was not aware of 
any case in which an indictment for this 
ofience had been sustained where the 
bill set forth was not produced on the 
trial. He did not deny but that sach a 





i case might dtcur ; as where the prisone; 
on his apprehension, but before the coup 
terfeit bill should be taken from his pos. 
session, should chew and swallow. or 

otherwise destroy it; but even in that 
case, it would be necessary for the public 

prosecutor to show that fact, and to idep. 

tify the bill laid im the indictment, o, 

prove it to be the same which the prison 

er had in his possession. 
She was acquitted. 


(BURGLARY—BREAKING A MOUSE. ) 
TAMER SMITH’S CASE, 


Van Wyck, Counsel for the prosecution. 
Davip Grauas, Counsel for the prisone: 








Removing a stick of wood from an inner cella) 
door, and turning a button by which the door 
was fastened, in the night, with a felonious in- 
tent, is a sufficient breaking of a house to consti- 
tute burglary, though the outer cellar door may 
not have been fastened. 


The prisoner was indicted for a bur- 
glary and larceny, in breaking and enter- 
ing the house of Charles Teubner, on 
the night of the 11th of June last, and 
stealing the goods of Sarah Pearl. 

It appeared, from the testimony of Mrs. 
Pearl, that between twelve and one 
o’clock at night, the prisoner entered the 
house through the outer cellar door, 
which was not fastened, and removed a 
stick of wood, and turned a button, by 
which an inner door was fastened, and 
stole a considerable quantity of goods. 

Graham raised a question to the court, 
whether this was a sufficient breach 10 
law to constitute the offence laid in the 
indictment. 

The mayer decided, that there could 
be no doubt but that the removal of the 
wood and button, by which the inner door 
was fastened, was a sufficient breaking 0! 
the house. It had been decided, in the 
English courts, that breaking a cupboard, 
attached as a fixture to the freehold, was 
a sufficient breaking of the house to con 
stitute burglary ; and, in principle, there 
is no difference between that and the pre 
sent case. 

The prisoner was convicted and €€ 
tenced te the state prisen for life. 
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(BURGLARY. } 


JAMES ROBERTSON’S CASE. 


Van Wyck, Counsel for the prosecution. 


Scott, Counsel for the prisoner. 





To enter in the night, feloniously, through a chiin- | 
ney intoa store, in the lower story of a building | 
which, in the second story, and above the store, | 
contains a room inhabited as a dwelling, is a! 
burglary, though there be no communication | 
from any part of the chimney which the prison- || 
er descended, into such dwelling. 


‘ 


During the term of January last, the! 
prisoner was indicted and tried for a bur- 
glary, in breaking and entering the wpe 
ing house of Henry P. Havens, on the 
night of the 15th of December then last, 
with an intent to steal his goods. 


| 

It appeared from his testimony, that in | 
the night, at about two o'clock, he was | 
awakened by a noise in the store, which} 
isin the story immediately below that oc-| 





cupied by him as a dwelling. He arose, | 
and with a light went into the store, in the | 
chimney of which he found the prisoner 
wedged, who, on being drawn out, ac-| 
knowledged that he had entered the store | 
through achimney separate from that in | 
which he was caught. 

It further appeared, that neither of the | 
flues of the chimneys through which the 
prisoner descended, communicated with 
that part of the building occupied as a 
dwelling. 

Scott submitted to the court, whether 
the indictment was supported, inasmuch 
asthere was no communication from the 
chimneys through which the prisoner en- 
tered, into the room of the prosecutor. 

The mayor, in pronouncing the decision 
of the court, said, that as the store was un- 
der the same rvof, and in the occupancy 
of the same person, it ought to be consi- 
dered as a part of the dwelling : and the 
law extended its protection to the whole 
curtilage. 

The prisoner was convicted, and sen- 
tenced to the state prison for life. 








At a COURT of SITTINGS, held in and 
for the City and County of New-York, 
at the City-Hall of the said City, on 
the 10th day of April, in the year of 
our Lord one thousand eight hundred 
and nineteen— 


BEFORE 
The Honourable 
JOSEPH C. YATES, one of the Jus- 


tices of the Supreme Court of Judica- 
ture of the State of New-York. 
Joun M‘Kesson, Clerk. 


(DAMAGES FOR BREACH OF A PROMISE OF 
MARRIAGE WAIVED. ) 


ELIZA M‘DONALD, vs. ‘FHOMAS 
M‘CANN, 


THE SAME PLAINTIFF, vs. THE 
SAME DEFENDANT. 


Perer Wixson, Jun. and L. H. Parmer, 
Counsel for the plaintiff. 
R. Sepawick, Counsel for the defendant. 


On a treaty of marriage between a man and wo- 
taan, she paid him a sum of money, and he 
agreed to marry her, and afterwards accom- 
panied her from New-York to Harlem, to be 
married ; but on their arrival there, he told her 
that he was engaged to marry another woman, 
in Ireland, and that in about five weeks the 
promise would be out, when he would marry 
the plaintiff, and requested, that i should be 
siven out that the marriage had be@r cousum- 
mated. She agreed to this arrangement; and, 
without being married, they lived together as 
man and wite, but he afterwards refused to 
marry her. It was held, that by her agreement 
she waived her right to a recovery of damages 
for the breach of such promise; but that she 
was entitled to recover the money advanced 
to him. 


The action, first above entitled, was 
brought for a breach of a promise of mar- 
riage, and the other for money had and 
received—lent and advanced, and on an 
account stated. 

The facts in the two causes, taken in 
conjunction, appeared to be the follow- 
ing: on the evening of the 31st of De- 
cember, 1811, the plaintiff, having ” con- 
siderable sum of money, on a treaty for 
an expected marriage on the following 
day with the defendant, advanced him 




















’ plaintiff and the defendant to that pe that the witness should be present at th 
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the sum of $207. He agreed te go with) the witness, that she thought the plaintig 
her the next day to Harlem, about eight} had about a thousand or twelve hundred 
miles from this city, and marry her. At} dollars, he said, that he would marry any 
his request, several witnesses to the) woman for her money; and that he wa 


contemplated marriage accompanied the | to be married to the plaintiff, and said 


e 
After their arrival there, and after having! marriage. 
dined together, the defendant said, that | It was further proved, that seyers| 
he was engaged to a Jady in Ireland, and) years ago, and after the receipt of the 
that he could not then marry the plaintiff ; || money, the defendant left this city, and 
but that in about five weeks his promise} on his return, in the year 1816, a per. 
would be out, when he would marry her. | son having said to him, ** Why Thomas! 
He desired that it should not be known,||what are you going to do with Fliza. 
but that the marriage had taken place,| would you rob her, and then turn her 
and requested those present, if asked || off ”* he replied, that he would pay the 
about it, to say that the marriage had) plaintiff the money he had of her, bu 
been consummated. The plaintiff agreed) would not marry her. 
to this arrangement, and the parties re-|) The defendant's counsel moved for a 
turned to this city. Afterwards the de-| nonsuit, on the ground that the money 
fendant distributed the wedding favours, | which had been advanced by the plaintiti 
took the plaintiff to his house, as his was but a free gift, in expectation of a 
wife, and lived with her, as such, about | contemplated marriage ; and that the 
six weeks, but has since refused to mar-, declaration to the witness, before men- 
ry her. ‘tioned, did not amount to a promise to 
On the trial of the action for a breach | pay the plaintiff the money. 
ef promise of marriage, on the production || The judge having overruled the mo- 
of this testimony, (except as respected | tion for a nonsuit, the defendant's coun- 
the payment of the money,) the counsel | sel then offered to prove, that the plain- 
for the defendant moved for a nonsuit. | tiff had a husband living in Ireland, at 
The judge thereupon stated, that he |\the time of the payment of this money, 
thought the defendant justifiable in re-|, and at the time of the commencement of 
fusing to marry the plaintiff; and that,! this suit. The mode of proof being ob- 
notwithstanding any further proof she jected to by the counsel for the plaintiff, 
might offer, he, the judge, should feel the judge inquired, whether the witness 
himself bound to charge the jury that) was present at the wedding, and being an- 
she was not entitled to recover any dam-| swered by the counsel for the defendant, 
es. in the negative, but that they expected 
The plaintiff, in this action, therefore | to prove the coverture of the plaintif 
submitted to a nonsuit. with her husband in Ireland by general 
In the progress of the other trial some || reputation ; he, the judge, decided that 
additional facts, in relation to the receipt || such evidence of coverture would not be 
of the money, were proved. It appear-|| sufficient. Under his directions, the ji- 
ed that previous to the time the money || ry rendered a verdict in favour of the 
was paid, the defendant inquired of one || plaintiff for $308 43. 
of the witnesses introduced on the trial,|| In each cause a case was made by the 
a woman, how much money she thought | respective counsel, to be argued before 
the plaintiff had ; and on being told by, the eourt at the following term. 














